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Ms Marlene H, Dortch "
Secretary
Federal Communications Commission
445 | 2th Stwreetl, SW., TW-A325
Washington, D.C. 20544

Re:  Amendment of Section 73.202(b), Table of Allotments, FM Broadcast
Stations (Goldsboro, Smithfield, Louisburg, and Relesville, North
Carolina)
MM Docket No. 02-40: RM-10377: RM-10508

Dear Me. Donch:

Enclosed please find, on behalf of New Age Communications, Inc., the original and four
copies 0f a Reply to Opposition to Motion for Leave 10 File Supplement for filing in the
above-referenced matters.

If any questions should arise during the course of your ccnsideration of this matter, it is
respectfully requested rhar voa communicate with the undersigned.

Sincerely.

AT »
David Kushner

Enclosures

Mo, oo ['_'j',_y;"q‘{: ropd O%y

List ARCIE
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Before the DEC - .
Federal Communications Commission 7 2 200z
Washington, D.C.20554 BT COMMUMCATIONS .
FFCE o g Emrg;um{,ﬂd
In the Matter of )
}
Amendment of Section 73 202(b) ) MM Docket No. (2-4¢
Table of Allotments ) RM-10377
FM Broadcast Stations ) RM-10508
(Goldsboro, Smithfield, Lowsburg, and )
Rolesville, North Carolina) )

Reply to Opposition to Motion for Leave to File Supplement

Sew Age Communications, Inc. (“NAC™), licensee of Station WKIX(FM), Channel 272A,
Goldshoro. North Carolina. by its cowsel, hercby submits this Reply to the Opposition to Motion
lor Lcavc :o File Supplement fiied by Franklin Broadcasting Co., Inc., hicensee of WHLQ(FM),
Channel 273A, Louisburg, North Carolina (“WHLQ?)),on Noveinber 19. 2002. In reply, NAC
shows the following:

On November 4, 2002, NAC sought leave to supplement the record in this proceeding due
to the October 2002 release by the U.S. Census Bureau of highly pertinent information showing thal
Rolesville, North Carolina, is now partially located witmn the Raleigh Urbanized Area.
Subsequentiy, on November 19, 2002, WHLQ filed an QOpposition, asserting that NAC’sgood faith
a‘ternpt to supplement the record is merely a ploy to delay the proceeding  This contention. as is

WHLQ’s entire Opposition, 1s meritiess.

' As an witial matter. NAC observes thai WHLQ's Oppositien is untimely and should net
oe considered €orthat reason zlone  Pursuant to Sections 1.45(b) and 1.4efthe Commission’siules,
any opposition toe NAC’s Motion. which was filed on November 4,2002, and served by U.S. Mail,
would have been due o November 18, 2092  Inexplicably, WHLQ did no; file and serve its
Cpposition until November 19,2002,
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WHLQ claims an “anonymous’ source at the 1).S. Census Bureau informed counsel for
WELQ that the information concerning the Raleigh Urbanized Area that KAC wishes to supplement
th¢ record with became available on May 1, 2002, and, thus, shouid have been filed along with
NAC's May 10,2002, Reply Comments. This unattnbuted statement iS not true.

Inexplicably, WHLQ does not provide any identification of this ancnvmous “source” of
information or any elaboration on the alleged conversation that transpired. However, and quite to
the contrary, counsel for NAC spoke with Mr. David Altman of the Geographic Entities Office of
the U.S Census Bureau on November 26, 20(2. See Declaration of Jennifer L. Davis (attached
hereto). Mr  Altman confirmed that maps generated by the U.S. Cznsus Bureau displaving
Urbanized Areas ars being releaszd to the general public on a “flow basis ™ Mur. Altman also stared
that all Urbanized Area maps have been created and released after May 2002. Mr. Altman further
confirmed that the maps for the Raleigh, North Carolinia, Urbanized Area were not released to the
general public until October 2002 Therefore, it is unequivocally cleay that the information that
NAC provided in its Motion and Suppiement of November 4, 2002, is accurate and that it would
have been impossible for NAC to have utilized these data in its May 10,2002, Reply Comments.

‘Theurban and rural population data used to generate that portion ofths Raleigh Urbanized

Area Qutline Map showingRolesville, North Carolina, as apart of the Raleigh Urbanized Arca has

? See Davis Decluration at{, 3; see also <http//www.census.zov/geo/ www/maps/uakmpas
hmn>.

' See Davis Declaration at 1§ 3-4 Further confirmation of the date of avatlzbility of the
Raleigh Urbanized Area maps is provided on the relevant divectory index of the Census Bureau’s
website. Tlis shows that all the Raleigl: maps were last modified on October 1, 2002, and made
available 10 the general public no saener then that date. See <htép://fip2 consus/gov/geo/maps!
urbanarea/uaoutline/UA2000:/ua73261/> (a copy of which s attached hereto as Exhibit A).

@nog
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also only recently becoms available, as Mr. Altman also confirmed * These data show that ofthc
907 residents of Rolesville, Natth Carolina, 786 of them—87%—Ilive within the Raleigh Urbanized
Area’ Obviously, a Tuck aualysis® is required under these circumstances.’

WHLQ also claims that under the Commission’s rules, there 1s no basis upon which NAC
mav seek leave to supplement the record or for the Commission to consider new, relevant
mformation. This cramped interpretation of Scetion 1.415(d) belies that rule’s sxpress language as
well as the Commission’spast practice. The rule provides that additional comments may be filed
if “specifically requested or authorized by the Commission” The Commission will have
“authonzed” NAC’s Supplementifit grants NAC’s Motion. The Commission routinely considers
and grants such requests where good cause is shown. In its Motion and Supplement, NAC showed
whv good cause existed in this case—the previous unavailability of this census data to the general
public, upon which the entire public interest analysis may well be based.

WHLQ actually argues that the Commission should make a determination based onoutdated,

decade-old information because thst was the information that “existed when NAC made its

* See Davis Declaraiien at 9 4

* See <http:/:factfinder.census.gov/serviet’DTTable? ts =56381833630> (a copy Of wlich
is attached hereto as Exhibit B).

* See Fave and Richurd Tuck. 3 FCC Red 5374 (1988)

" See. e g ,Malvern und Bryvant, Arkansas, 14 FCC Red 3576 (1999), at¥ 4 & n.4 (stating
that zven though only 17.6%o0f community’s population resides in urbanized area and proposed
70 dBu contour COVers less than 1% of urbanized area, Tuck analysis still required); Bay St. Lowis
and Popiarville, Mississippi. 10 FCC Red 13124 (1995): Falmouth and Mashpee, Massachusetts,
10 FCC Red 10445 (1995), Elzateth City, North Caroling, and Chesapeake, Virgrmin, 9 ECC Red
3586 (1994), see also Hallie and Ladyimith. Wisconsin, 10FCC Red 5257 (1995).

A - 3
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propasal.”’ WHLQ’s bizarre argument, whick it fails to support, is nonsensical. Data regarding
population, its urban and rural concentrations. and the extent of uihanized areas are collected,
compiled and released by the US Census Bureau ¢very tea years. As aregulatory agency ofthe
fedeval government, it is especially appropriate for the Commission 10 take notice of the most
accurate and tunely information available to 11 from another agency ofthe federal government. In
addition, clearly the public interest and the citizens of the cammunities affected by this procceding
would be il]-semved by Commussion reliance on data that are no longer accurate, especially when
accurate. up-to-date information is now available. WHLQ's assertion that the Commission should
bast its decision on 1999 census data simply has o merit.

In addizion, WHLQ 1gnores the fact that NAC specificaily requested that the Commission
Issue a Request for Supplementzl Infonnation and that WHLQ be given an opportunity te file
comments 1n response thereto. This comports with Commission practice 1 rulemaking proceedings
to amend the Table of Allotments* and obviously satisfies the “'requested by" component of
Section 1 413(d) of the Commission's rules

For the foregoing reasons anc for the reasons contained in its Motion, NAC respectfully
requests that leave (v file the Supplcment attached to its November 4, 2002, Morion he granted. In
addition, NAC respectfully requests that tlie Conxm:ssion consider the recent release of the
Census 2000data rciating 1o the partial incorperation of Rolesville intothe Raleigh Urbanized Area

and rhar the Commission issue a Request for Supplemental Information affording WHLQ 4 penod

v See. e.g., £lizabeth City. Norih Caroling, and Chesapeake, Virgima, Request for
Supplemental Information, 7 FCC Red 6815 (1932); Bay St Louis and Poplarville, Mississipp,
Request for Supplemental Information. 6 FCC Red 4400 (1991).

A R * 4 -
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of 30 days to submit information relevant te 3 Tieck analysis and that NAC be afforded an additional

period 0F30days lo file reply comments pursuant to such a Request.

December 2. 2302

TN

Respectfully submitted,

fbw"%//é’ 4\‘_

Wade H. Hargrove
David Kushner
Jennifer L Davis

BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.
First Union Capitol Center, Suite 1600
150 Fayetteville Street Mall (27601)
Post Oftice Box 1800
Raleigh. North Carolina 27602
Telephone:  (919) 839-0300
Facsimile: (919) 839-0304

Counsel to New Age Conununications Inc

Boor
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matier of

MM Docket No.112-40
RM-10377
RM-10508

Amendmenl of Seclion 73 202(b)

Table of Al.otments
FM Broadcast Stations

(Gaidsboro, Smithfield. Lowsburg. and
Rolesville, North Carolina)

i R g S RN

Declaration of Jennifer L. Davis
[, Jennifer L. Davis. hcreby declarc and state as follows:

l [ am an attorney at Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P.in
Raleigh, North Carelina. This law fim represents New Age Communications, Inc ("NAC"),
licensce of WKIX(FM), Goldshoro. North Carolina, in the above-captioned matter.

2. On November 26, 2002, at approximately 2:00 p.m., | spoke by telephone with
Mr. David Altman in the Geographic Entities Office ofthe U.S Census Bureau.

3. During our conversation, Mr. Altman confirmed that maps generated by the
LS. Census Bureau displaying Urbanized Areas are being released to the gencral public on a * flow
basis™ A statement on the U.S., Census Bureau's website confirms this.  See
<http/Awww.census.gov/geo/www/maps/uaZkmpas.htm>. Mr. Aliman also informed me that all
Urbarized Areamaps have been created and released ufter AMuy 2002. Even at this time. maps for
all Urbanized Areas in the United States have yet to be released.

4, Mr. Altman further confirmed tha: the maps for :he Raleigh, North Carolina,
Urtbanized Area were not released to the generai public until Ocrober 2002

5. Mr. Altman alse directed me to the Census Bureau’s webpage containing inforration
onthe urban and mal population data used to generate that portion of the Raleigh Urbanized Area
Outline Map showing Rolesville, North Carolina, as a pan of the Raleigh Urbanized Area See
<htp://fectfinder.census goviserviet/DT Tabie?-ts-56381833¢30>. These data show that ofthe 907
residentsof Rolesville, North Carolina, 736 of them live within the Raleigh Urbanized Area. Only
121 Rolesviile residents live sutside the Raleigh Urbanized Arca. Mr_Altman stated tha‘ he was not
aware ofthe exact date that these data would have been muds available to the general public a;; :he
/.S, Census Bureau's website, but that it would have baen after May 2002, as the information ;s also
veing released on a “flow basis™ on or about the same schedule that the Urbanized Area maps ave

being released.
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I declare under penalty of perjury that the foregoimng Declaration is true and correct tc the best
of my knowledge, information, and belief

19 1aloa 4’4 AT

Date Jefnifer'L. Davis

F1838.2 -2-
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Exhibit A
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[ndex of /geo/maps/urbanarea’uaoutling/UA2000/ua73261

Index
of /geo/maps/urbanarea/uaoutline/UA2000/ua732

Jin.s ilLRVE

Page 1 of 1

Hame Lasr modified Size Description

Parent Directory i4-Necv-2002 13.15
% ua73261_Ddef Cil-0Oct-2002 14:53 2.2M

ua73261 01.pdf 0%L-0ct-2002 14:53  8¢8k
@ ua7326. _02.pdt €1-0ct-2002 14:53 6532k
=== ua?3261_Q3.pdf ¢1-2ct-200Z 14 53 594.4
% ua73261_04.pdf CL-Dc% 200z 14 53 20K
% La?3261._..9.5..lp.dlf C.=00L-20C2 14:53 683k
% La7326._ 06 .pdf 02-Jct 2002 14:53 4535k
= “37325_%ﬁ9?-9df 01-0ct=-20C2 14:53 690k
B! ua73zel_08.pdf 01-Jct-2302 14:53 573k

Apache/] 3.26 Server at www?2 census.gov Porr 0

http:/7ftp2 census_gov/geo/maps/urbanarea’/uaoutline/UA2000/ua73261/

11/26/2002
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American FactFinder Page 1 of 1

U.S. Census Bureau

American FactFindo‘r_

Main | Search | Feedback | FAQs | Glo
Detailed Tables

P2. URBAN AND RURAL 16] - Universe: Tetal population
Data Set Census.2000 Sunmary Eile 1 (SF 1) 10C-Percent Data

NOTE: Fo- Information on conFaentlality protection, nonsampling error and cefinitcns, 3ee
hitp:/ifastfinder census govhemesen/dalanotesiepsfly ntm

oTeswille lown, arol
. *)
Uspan: 795
Aside uroanzad aea “T5h
nEde urban Guslers
—Rural TR
[ RIST e hed Tor Ine TS

1.5, Census Bureau
Census 2000

Standard Error{Variance documentation for this dataset:
Accuracy.o the Data: Census 29G0. Summary Fie 1{SF 1) 100-Percen| Daia (PDF .44KB)

http “facttinder.census goviservleDTTable?_ts=5638 1833630 11/26/2002

@o1s
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Certificate of Service

The undersigned. of the law finn of Brooks, Pierce, Mclendon, Humphrey & Leonard,
L.L.P., hereby certifiesthat s/he hascaused a copy of the foregoing Reply to Opposition to Motion

for Leave to File Supplementte be placed inthz US. Mail. firs?-class postage prepaid, addressed
as follows:

James A Kormer

Koemer & Olender, P.C.

5809 N:cholson Lane, Suite 124

North Bethasda, Maryland 20852-5706

This the 2d dav of December, 2002

Samgrn . Knigoo-

@olq



